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1 . The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 2 1(2) of such treaty in the English language. 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

3. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 



4. Claims 1-4, 8-9, 15-18, 21-22 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Lee (5766660). 

Lee teaches vessel 10 with top neck opening covered by cap 20 having a top cover and 
threaded sidewall depending therefrom for engaging the neck of the vessel. Alternatively, the 
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cap may be applied by snap fit or force (slide) fit (col. 3, lines 29-30). The interior surface of the 
top of the cap is coated (covered with a thin layer of) porous filter material containing an 
adsorbent immobilized by the porous filter layer, such as activated carbon, zeolite (molecular 
sieve) or cristobalite (col. 3, lines 44-45). It is the examiner's position that these sorbents would 
be understood to inherently be formed as particles in their most common usage. It is the 
examiner's position that cover 32 over vent 22 is penetrable by a syringe, since the vent may be 
up to 3mm in diameter (col. 3, lines 39-40). 

5. Claims 26-28 are rejected under 35 U.S.C. 103(a) as being unpatentable over Lee. 

Lee fails to teach the claimed cap structure in which the side wall of the cap is friction fit 
inside the neck of the vessel. 

It would have been obvious to make the cap of Lee as a stopper type cap in which the 
sidewall of the cap is fit within the neck of the vessel in order to form a known friction fit cap, a 
friction fit ca being taught by Lee. 

6. Claims 1-4, 15-18 are rejected under 35 U.S.C. 102(e) as being anticipated by Forsyth 
(6825046). 

Forsyth teach a vessel 6 with neck and opening capped by cap 3A, 4A having porous 
sorbent coated surface 1A. (col. 3, lines 36-60; Figures 3-4). The cap is applied to the vessel, 
analyte extracted, the coating portion withdrawn into a tube within the cavity of the cap, the cap 
removed and the fiber placed in a second vial for extraction prior to injection into an analyzer 
(col. 4, lines 5-37). It is the examiner's position that the Teflon seal is penetrable within the 
crimp cap as was known in the art. 
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7. Claims 26-27, 29-30, 35, 45, 47 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Forsyth. 

Forsyth fails to teach the Teflon seal as a stopper (i.e., a cap having a sidewall within the 
neck of the vessel), or recapping the first vessel and capping the second. 

It would have been obvious to provide the Teflon seal of Forsyth in the form of a stopper 
as an alternative known sealing member for a crimp or screw top vial as was known in the art. 

It would have been further obvious to provide a second cap on the first vessel in order to 
preserve for future testing and/or prevent spillage as was known in the art. It would have been 
obvious to provide the entirely of the first cap to the second vial in order to completely and/or 
partially seal it during the second extraction process so as to prevent evaporation and/or 
contamination as was known in the art. 

8. Claims 8-9, 15, 21-22, 28, 36-37, 42-44, 46 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Forsyth as applied to claims above, and further in view of Pawliszyn 
(2002/0178797). 

Forsyth fails to teach a particulate coating. 

Pawliszyn teaches a device similar to that of Forsyth. The fiber can be coated with 
particulate [0080]. 

It would have been obvious to coat the fiber of Forsyth with particulate in order to sorb 
analytes as taught by Pawliszyn. 

9. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Rits additionally teaches a coated cap with sorbent and penetrable port. 
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10. Applicant's arguments filed February 5, 2010 have been fully considered but they are not 
persuasive. 

Applicant argues that the coating of Forsyth is applied to a cylindrical support mounted 
through a silicone septum and surrounded by a tube. However, the instant claims to not require 
that the cap be made of a unitary structure and do not preclude a protrusion as the coated interior 
surface of the cap. Note further that in Fig. 4, the fiber is not shown as protruding through the 
cap or including the tube 3, and that there are no orifices in the cap in that the cap is airtight, as 
in the instant disclosure. With respect to claims 26 and 29, the lower periphery of the fiber is 
smaller than the top of the cap and coated, and with respect to claim 45, Forsyth teaches plural 
coatings (col. 4, lines 10-15). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jan M. Ludlow whose telephone number is (571) 272-1260. The 
examiner can normally be reached on Monday, Tuesday and Thursday, 1 1 :30 am - 8:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill A. Warden can be reached on (571) 272-1267. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Jan M. Ludlow 
Primary Examiner 
Art Unit 1797 

/Jan M. Ludlow/ 

Primary Examiner, Art Unit 1797 



